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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ))
V. )) Case No. 05-cv-329-GKF(PJC)
TYSON FOODS, INC., et al., ))

Defendants. ))

STATE OF OKLAHOMA'S REPLY IN SUPPORT OF ITS MOTION IN LIMINE
PERTAINING TO EVIDENCE OR ARGUMENT ABOUT ANY ALLEGE D
IMPROPRIETY OF SUING THESE DEFENDANTS WITHOUT SUING ALL OTHER
SOURCES OF POLLUTION [DKT #2429]

COMES NOW the Plaintiff, the State of Oklahoma @tet), and respectfully submits
this Reply in support of its Motiom Limine Pertaining to Evidence or Argument About Any
Alleged Impropriety of Suing These Defendants With8uing All Other Sources of Pollution
[Dkt. #2429].

l. Introduction

In its Motion in Limine, the State demonstrated that the Court shouldr emteorder
precluding Defendants from making any argumentnglany questioning, or proffering any
evidence regarding the alleged impropriety of suihgse Defendants without suing other
sources of pollution in the IRW. The State demi@tst that the Court should enter the order
because the State has discretion in filing suitiregjathese Defendants. And, evidence or
argument that the State has an obligation to soea all phosphorus or bacteria contributors is
misleading and irrelevant.

In their response [Dkt. #2495], Defendants comp}dtl to address or attack any of the
points supporting the State’s MotiamLimine. What Defendants attempt, once again, to do is to

avoid the real issue. Defendants’ Response cosfirgeissue of the State’s motion by claiming
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that the State’s motion stands for the propositi@t Defendants cannot introduasy evidence

of other sources of phosphorus in the IRW. In,foe State’s motion simply and correctly

represents that Defendants cannot make the arguméme jury that it is improper for the State

to sue these Defendants without suing other patieatintributors of phosphorus in the IRW.

The Court should grant the State’s motion.

Il. Defendants Fail To Show Why They Should Be Allwed To Introduce Evidence or
Argument That the State Acted Improperly By Not Filing Suit Against Other
Sources of Phosphorus.

Defendants argue in their response that “Plainségk to exclude as irrelevant any
discussion of alternate sources of alleged polutiadSee Dkt. #2429, p. 3. Defendants further
argue that presenting evidence of all sources ¢t is relevant to causationSee Dkt.
#2429, p. 3. However, what Defendants fail tauargnd fail to address is how it is relevant and
how it is proper for Defendants to introduce evickeand argument that the State was somehow
required to sue other potential sources of phogghor order to sue these Defendants. It is a
fundamental principle that a plaintiff may choo$® tdefendants he names. And, even in
situations where a conspiracy is alleged, it islweltled that “[a] plaintiff need not sue all
conspirators; he may choose to sue but on&dlker Distributing Co. v. Lucky Lager Brewing
Co., 323 F.2d 1, 8 (9th Cir. 1963). Therefore, thiat&has the absolute discretion to file suit
against any party involved in the degradation & RW. In this instance, the State filed suit
against Defendants because Defendants are thestiargetributors of phosphorus pollution in
the IRW.

To allow Defendants to introduce evidence and atguke jury that the State must sue
either everyone or no one at all is preposterdastther, it misleads the jury to imply that the

State should not be able to pursue its case agdiesé Defendants because the State has not
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sued other alleged sources of pollution. Such sitipa is clearly not the law. For these

Defendants to introduce evidence and argument ttiet position is the law is misleading,

unfair, and prejudicial. Federal Rule of Eviderf#3 specifically excludes evidence that is

misleading, unfair, and prejudicial. The Statke lany other plaintiff, has the right to file suit
against whom it chooses. Accordingly, the Statedion should be granted.

1. Massachusetts v. EPA Does Not Stand for the Legal Proposition That Evidece or
Argument Concerning the Failure of the State To Su®©ther Polluters of the IRW Is
Admissible.

In their response to Plaintiff's motion, Defendaatgue thaMassachusetts v.

EPA, 549 U.S. 497 (2007), stands for the propositiat evidence of selective regulation is not

inadmissible evidence and improper argumesge Dkt. #2495, p. 5. However, Defendants fail

to specifically cite where in the opinion Blfassachusetts v. EPA this proposition is stated. What
the court inMassachusetts v. EPA did actually opine and reiterate is that “[a] refiomay take
one step at a time, addressing itself to the plodghe problem which seems most acute...”

Massachusetts v. EPA, 549 U.S. 497, 524 (2007) (quotivfilliamson v. Lee Optical of Okla.,

Inc., 348 U.S. 483, 489 (1955)). Because a reform takg one step at a time, the State has

chosen to address the pollution of the IRW by d@ilsuit against these Defendants, the largest

contributors of phosphorus in the IRW. For thegfelddants to introduce evidence and argue
that the State must remedy the pollution of the IBWiling suit againsevery other potential
source of pollution is simply contrary to the laamd would lead to confusion of the jury. As the

Court in Massachusetts v. EPA recognized, reformation of a significant issue anoblem is a

process that can be addressed incrementally. Tae $as chosen its suit against these

Defendants to remedy the degradation of the IRWrefiore, the State’s motion should be

granted.
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IV.  The Argument and Evidence That the State SeeKBo Exclude Is Irrelevant.

Defendants argue in their response that “Plainsiéisk to exclude [sorts of evidence that]
are directly relevant to a central disputed fadésponse, p. 3. Defendants have entirely missed
the point of the State’s motion. The State’s mosgeeks to exclude as irrelevant and misleading
any argument or evidence by Defendants that m@oper for the State to sue these Defendants
without suing all other polluters of the IRW.

“Evidence which is not relevant is not admissible=.R.E. 402. It is certainly not
relevant for Defendants to present evidence andeatigat the State has acted improperly by
suing these Defendants and no other potential safrpollution. Said argument and evidence
by these Defendants is in no way relevant to thkissues of whether Defendants have polluted
the IRW. The issue in this case concerns theserdants and their actions, not whether the
State should have filed suit against other parties.

V. Conclusion.

Defendants have clearly missed (or avoided) thetpafi the State’s Motiomn Limine.

For these Defendants to present evidence or majkenant to the jury that the State is acting
improperly by suing other parties who have polluted IRW is misleading and irrelevant.
Having earlier dealt with pollution from point saes, the State may now focus its remedial
attention as it thinks best. Here, the State lmsen to pursue the most significant source of
phosphorus loading in the IRW. As Plaintiff, th&até may choose to address pollution from
these Defendants in this case, and need not addlepstential sources in a single action.
Further, a large reformation may occur in increrabsteps. For the above-stated reasons, this

Court should grant the State’s motion and prohdml evidence and argument by these
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Defendants that the State has acted improperlyob¥ilmg suit against all other polluters of the

IRW.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly Foster OBA #17067
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 2¥'st.

Oklahoma City, OK 73105

(405) 521-3921

/9 M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vice)
Elizabeth Claire Xidis
(admittedpro hac vice)
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280
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William H. Narwold
(admittedpro hac vice)

Ingrid L. Moll

(admittedpro hac vice)
Mathew P. Jasinski
(admittedpro hac vice)
MOTLEY RICE LLC

20 Church Street, 1'7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vice)
MOTLEY RICE, LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

| hereby certify that on th@4day of September, 2009, | electronically transsditihe
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General Fc_docket@aagov

Kelly H. Foster, Assistant Attorney General kellyrth@oag.ok.gov

M. David Riggs driggs@riggsabney.com

Joseph P. Lennart jlennart@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
Robert A. Nance rnance@riggsabney.com

D. Sharon Gentry sgentry@riggsabney.com

David P. Page dpage@riggsabney.com
RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock Ibullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemone.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker fbaker@motleyrice.com

Lee M. Heath Iheath@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

MOTLEY RICE, LLC
Counsel for State of Oklahoma

Robert P. Redemann rredemann@pmrlaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger david@cgmlawok.com
Robert E Sanders rsanders@youngwilliams.com
Edwin Stephen Williams steve.williams@youngwilliactm

YOUNG WILLIAMS P.A.
Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.

John H. Tucker jtucker@rhodesokla.com
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Theresa Noble Hill thill@rhodesokla.com
Colin Hampton Tucker ctucker@rhodesokla.com
Kerry R. Lewis klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Christopher H. Dolan cdolan@faegre.com
Melissa C. Collins mcollins@faegre.com
Colin C. Deihl cdeihi@faegre.com
Randall E. Kahnke rkahnke@faegre.com

FAEGRE & BENSON, LLP

Dara D. Mann dmann@mckennalong.com
MCKENNA, LONG & ALDRIDGE LLP
Counsel for Carqill, Inc. & Carqill Turkey Producti on, LLC

James Martin Graves jgraves@bassettlawfirm.com
Gary V Weeks gweeks@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
K. C. Dupps Tucker kctucker@bassettlawfirm.com
Earl Lee “Buddy” Chadick bchadick@bassettlawfirnmco
Vincent O. Chadick vchadick@bassettlawfirm.com

BASSETT LAW FIRM

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel smcdaniel@mbhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip Hixon phixon@mhla-law.com
Craig A. Merkes cmerkes@mbhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
Counsel for Peterson Farms, Inc.
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John Elrod jelrod@cwlaw.com

Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com

SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@Xkutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, Il fevans@lathropgage.com
Jennifer Stockton Griffin joriffin@lathropgage.com

David Gregory Brown
LATHROP & GAGE LC
Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER
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Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kantimes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalha@es.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT

Counsel for Texas Farm Bureau; Texas Cattle Feedessssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com

Adam J. Siegel ajsiegel@hhlaw.com

HOGAN & HARTSON, LLP

Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey
Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY
& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
FRIDAY, ELDREDGE & CLARK, LLP
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Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,

DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, llI wcox@lightfootlaw.com
LIGHTFOOT, FRANKLIN & WHITE, LLC

Counsel for American Farm Bureau and National Cattemen’s Beef Association

Duane L. Berlin dberlin@levberlin.com

LEV & BERLIN PC

Counsel for Council of American Survey Research Omanizations & American Association for
Public Opinion Research

Also on this 4 day of September, 2009 | mailed a copy of the alemd foregoing
pleading to:

Thomas C Green -- via email: tcgreen@sidley.com
Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Rd 658
Kansas, Ok 74347

Cary Silverman -- via email: csilverman@shb.com
Victor E Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/s/ M. David Riggs
M. David Riggs
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